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PORITZ, C. J., writing for a unanimous Court.

Juveniles J.G., N.S., and J.T. challenge the constitutionality of N.J.S.A. 2C:43-2.2 and N.J.S.A. 2A:4A-
43.1, which require sex offenders, upon a request by the victim, to submit to serological tests for AIDS or infection
with HIV.

J.G.,N.S., and J.T. were thirteen, fourteen, and fifteen years old, respectively, when they were charged in
1994 with juvenile delinquency for acts that would have constituted aggravated sexual assault if committed by an
adult. They had forced a ten-year-old, mentally-retarded girl to engage in anal intercourse and fellatio. Each
juvenile eventually pled guilty to the delinquency charges.

Following the filing of the charges, the State moved at the request of the victim for orders compelling the
juveniles to submit to tests for AIDS or HIV. The juveniles opposed the application, arguing that the tests constitute
an unreasonable search under the Fourth Amendment of the United States Constitution and Article I, Paragraph 7 of
the New Jersey Constitution. They also argued that the statutes violate the Due Process Clause of the Fourteenth
Amendment of the United States Constitution and Article I, Paragraph 1 of the New Jersey Constitution because
they do not provide sufficient procedural safeguards to protect the privacy rights of persons who have been accused
but not convicted of sexual assault.

The Chancery Division held an evidentiary hearing at which the juveniles presented the testimony of three
expert witnesses. The experts offered their opinions that the testing would provide no medical benefit in the
diagnosis or treatment of victims because the test would not reveal whether transmission, which does not occur in
all cases, had in fact occurred, and because testing the assailant might produce a false-negative result due to the
three- to six-month latency period. (The experts testified that it generally takes from three to six months from the
date of infection to detect the body’s immunological response, with the result that, during this “window period,” an
infected person may have a negative test result.) The juveniles’ experts also offered their opinions that there was no
“psycho-social benefit” to victims in knowing the HIV status of the assailant, since the victims may wrongly rely on
a false-negative result and discontinue medical care and testing, or may react to a positive result without considering
their actual risk of infection or their own status. The State did not present any witnesses, but cited expert opinions
and factual findings from decisions of other jurisdictions on the constitutionality of various HIV and AIDS testing
statutes.

The Chancery Division found that the involuntary taking of blood from a person charged with or convicted
of aggravated sexual assault constituted a search within the meaning of the Fourth Amendment. Applying the
special needs analysis adopted by the United States Supreme Court, the court determined that the State had a
legitimate and compelling governmental interest in assisting and protecting the victims of sexual assault. Because it
could find no benefit to the victim in testing the assailant, however, the court concluded that the statutes violated the
juveniles’ rights under the Fourth and Fourteenth Amendments of the United States Constitution.

The Appellate Division reversed. The panel applied the special needs analysis of the United States
Supreme Court, but upheld the statutes with respect to adjudicated juveniles and convicted adult sex offenders.
Because understanding of AIDS diagnosis and treatment continues to grow and because new methods of treatment
are constantly becoming available, the Appellate Division was reluctant to rule that a legislative scheme of
mandated testing was medically or psychologically useless to the victim or the treatment community. The panel
concluded that the individual defendant’s interest in preventing a bodily intrusion and disclosure of his HIV status is
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significantly less weighty than the compelling state interest in the health and welfare of the victim and the public.
The Appellate Division remanded the case for the entry of an order requiring the juveniles to submit to the testing,
and the testing has since occurred. The panel did not address the juveniles’ argument that the statutes violate the
procedural due process guarantees of the Federal and State Constitutions by allowing a court to require testing of an
accused offender prior to conviction or an adjudication of delinquency, noting that the juveniles had been
adjudicated delinquent.

This Court granted certification. Because the juveniles pled guilty after the trial court decision, their
challenge to the testing of offenders who have been charged with or indicted for a sexual assault is moot.
Recognizing that the issue is capable of repetition, the Court will consider it.

HELD: The challenged statutes do not impinge on an offender’s federal or state constitutional rights, provided that,
before a court orders testing, it finds probable cause to believe that the accused or convicted sex offender has
exposed the victim to a risk of possible HIV transmission.

1. When a search is conducted in furtherance of a criminal investigation, the search usually is not deemed
reasonable unless it is accomplished pursuant to a judicial warrant issued upon probable cause. An exception may
apply when special needs, beyond the normal need for law enforcement, make the warrant and probable-cause
requirement impracticable. Generally, there must be some showing of individualized suspicion. In limited
circumstances, however, where the privacy interests implicated are minimal and an important governmental interest
would be placed in jeopardy by a requirement of individualized suspicion, a search may be reasonable despite the
absence of suspicion. Recently, the United States Supreme Court has used a special needs analysis in several cases
where body searches were conducted not to further a criminal investigation, but rather to promote other important
state interests. Federal precedent requires that the special needs analysis of these cases be used to determine
whether the testing provisions of the statutes violate the United States Constitution. The Court is persuaded that the
requirements of Article I, Paragraph 7 of the New Jersey Constitution are met by this approach. Serological testing
of sex offenders is not intended to facilitate the criminal prosecution of those offenders. Both the warrant and
individualized suspicion requirements are impractical in this context, since HIV infected sexual offenders often
have no outward manifestations of infection. These circumstancs demonstrate a special need requiring the Court to
undertake a specific inquiry, examining closely the competing private and public interests advanced by the parties.

(pp. 10-15)

2. Although blood sampling may be a relatively routine medical procedure to which most people are accustomed,
the subsequent HIV analysis and nonconsensual disclosure is a further, more intrusive invasion. Against the
offender’s privacy interest, the Court must balance the governmental interest in conducting the search. The State
asserts that the statutes further the rights of victims by granting them access to critical medical information about
their assailants’ HIV or AIDS status. The juveniles argue that the legislation does not further the legitimate goal of
victim assistance because the expert testimony presented to the trial court established that there would be no benefit
to the victim from the disclosure of an assailant’s HIV status. Although the State failed to present any witnesses to
rebut the juveniles’ experts, the Court presumes that the Legislature was aware of medical and scientific information
about AIDS transmission, detection, treatment and counseling. Whether due to the rapidly-evolving nature of AIDS
diagnosis and treatment or for other reasons, the near unanimity expressed in the testimony of the juveniles’
witnesses does not reflect the diversity of opinion in the medical community. Other medical authorities note that
such information may be useful in assessing the risk of infection and deciding whether to undergo experimental
prophylactic courses of treatment. Still others believe the psychological benefits to the victim from testing the
assailant are significant, and confirm that the victim’s desire to know the assailant’s HIV status is not irrational.

The Court agrees with the Appellate Division that, in these circumstances, a court should be hesitant to dismiss a
victim’s desire to know the HIV status of his/her assailant. The Court finds that the assailant’s privacy interests are
outweighed by the benefits to a victim who requests serological testing.

(pp. 16-28)

3. The State’s interest in assisting sexual assault victims is predicated on the possibility of transmission of the AIDS
virus during the assault. It has been conclusively established that transmission of HIV occurs only when bodily
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fluids, such as blood, semen, or vaginal secretions, of a person infected with HIV come into contact with the blood
or mucous membranes of another person. Neither of the statutes provide sufficient procedural safeguards to ensure
that HIV testing occurs only when there is a possibility of HIV transmission as a result of the assault. There must be
a showing of probable cause to believe there is a possibility of HIV transmission before a court may order HIV
testing of sex offenders. A finding of probable cause can be gleaned from many sources, including the sworn
statements of the victim, offender, law enforcement or other witnesses, evidence presented in seeking an arrest
warrant, evidence presented at a probable cause hearing, testimony before a Grand Jury, and any evidence presented
at trial. The Court anticipates that in most cases, such evidence will be sufficient and an order requiring testing will
issue forthwith. If that evidence is not sufficient, the court may, in its discretion, hold a hearing to afford the State
the opportunity to demonstrate that probable cause exists. Any hearing should not become a discovery device and
should be limited in scope to the issues relevant to AIDS testing. (pp. 28-35)

4. The juveniles assert that the testing statutes violate due process because they do not provide procedural
safeguards sufficient to protect the privacy of accused sex offenders who have not been adjudicated delinquent or
convicted of a crime. They contend that due process mandates a hearing to establish probable cause to believe the
accused committed the sexual assault and that the victim was exposed to the assailant’s bodily fluids. As to the later
claim, because the Court requires a showing of probable cause that the AIDS virus could have been transmitted to
the victim during the assault, there is no due process violation. As to the juveniles’ other claims, the return of an
indictment necessitates a finding of a prima facie case that the defendant committed the offense. And, in the case of
a juvenile, a summons may not issue without a finding of probable cause that the juvenile is delinquent. Thus, the
showing that the juveniles seek is already required before testing can be ordered. (pp. 35-37)

The judgment of the Appellate Division is AFFIRMED as MODIFIED.

JUSTICES HANDLER, POLLOCK, O’HERN, GARIBALDI, STEIN, and COLEMAN join in
CHIEF JUSTICE PORITZ’s opinion.
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Juveniles J.G, NS and J. T. challenge the
constitutionality of N.J.S.A 2C 43-2.2 and N.J.S.A. 2A:4A-43.1

whi ch require sex offenders,*’

upon a request by the victim "to
submt to . . . approved serological test[s] for acquired inmmne
deficiency syndrome (AIDS) or infection with the human

i mmunodeficiency virus (HV) or any other related virus
identified as a probable causative agent of AIDS." N.J.S. A
2C.43-2.2a. W granted certification to determ ne whether such
involuntary testing violates rights guaranteed by the Fourth and
Fourteenth Anmendnents to the United States Constitution and
Article I, Paragraphs 1 and 7, of the New Jersey Constitution.
We hold that the chall enged statutes do not inpinge on an

of fender's federal or state constitutional rights provided that,
before a court orders testing, it finds probable cause to believe

t hat the accused or convicted sex offender has exposed the victim

to a risk of possible HV transm ssion.

I
N.J.S. A 2C 43-2.2a requires a court to order serologica
testing, at a victim s request and on the prosecutor's
application, of "a person convicted of, indicted for or formally
charged with . . . aggravated sexual assault or sexual assault as

defined in subsection a. or ¢c. of NNJ.S. 2C14-2." Simlarly,

'Except as otherwi se indicated, the terms "of fender" and
"assailant” will be used to refer to all persons, adults and
juveniles, who are subject to testing under N.J.S. A 2C 43-2.2
and N.J.S. A 2A 4A-43. 1.



N.J.S.A 2A 4A-43.1 calls for testing, in accordance with
N.J.S.A 2C 43-2.2, of a juvenile charged with delinquency or
adj udi cated delinquent for an act that if commtted by an adult
woul d constitute aggravated sexual assault or sexual assault. 1In
addition to an initial test, N.J.S. A 2C 43-2.2a provides for
repeat or confirmatory tests as nedically necessary.

Serol ogical tests so ordered nust be carried out "as soon as
practicabl e" by the Comm ssioner of the Departnent of
Corrections, the Juvenile Justice Comm ssion, a health care
provider, or a licensed health facility. NJ.S. A 2C 43-2.2b.
Test results nmust be reported to the offender and to the Ofice
of VictimWtness Advocacy. lbid. That office is charged with
notifying the victimor making other arrangenents for the victim
to be notified of the test results. NJ.S A 2C 43-2.2e. The
of fice nmust also "provide the victimw th appropriate counseling,
referral for counseling and if appropriate, referral for health

care." lbid. NJ.S. A 2C43-2.2f requires test results to be

kept confidential, and specifically prohibits disclosure by the
Department of Corrections, the Juvenile Justice Conm ssion, the
Ofice of VictimWtness Advocacy, health care providers, and
health care facilities or counseling services, except as

aut hori zed by the statute "or as otherw se authorized by |aw or
court order.” W observe that N.J.S. A 2C 43-2.2 and N.J.S A
2A: 4A-43.1 were intended to conply with a federal |aw

condi tioning grant noney on the enactnent of such |egislation.



See Senate Judiciary Conmttee, Statenent to Assenbly Bills No.

897 and No. 220, in N.J.S.A 52:4B-44.

[

J.G, NS, and J.T. were thirteen, fourteen, and fifteen
years old, respectively, when they were charged in 1994 with
juvenil e delinquency for acts that woul d have constituted
aggravat ed sexual assault in violation of NJ.S. A 2C 14-2a(1l) if
commtted by an adult. They had forced a ten-year-old, nmentally-
retarded girl to engage in anal intercourse and fellatio. Each
juvenile eventually pled guilty to the delinquency charges: J.T.
on January 18, 1995; N. S. on January 20, 1995; and J.G on
February 23, 1995.

Follow ng the filing of charges, the State noved at the
request of the victimfor orders conpelling the juveniles to
submt to tests for AIDS or HV. The juveniles opposed the
State's application on the ground that the testing statutes are
unconstitutional, both facially and as applied to them They
asserted that the tests constitute an unreasonabl e search under
t he Fourth Amendnent of the United States Constitution and
Article 1, Paragraph 7 of the New Jersey Constitution. They also
contended that the statutes violate the Due Process C ause of the
Fourteenth Anmendnent of the United States Constitution and
Article I, Paragraph 1 of the New Jersey Constitution because

they do not provide sufficient procedural safeguards to protect



the privacy rights of persons who have been accused but not
convi cted of sexual assault.

The Chancery Division held an evidentiary hearing at which
the juveniles presented the testinony of three expert w tnesses
to support their claimthat N.J.S.A 2C 43-2.2 and N.J.S. A
2A: 4A-43.1 are unconstitutional. The w tnesses addressed the
t hen-avail able H V testing nmethodol ogi es, nedical diagnosis and
treatment, and psychol ogi cal counseling follow ng possible
exposure through sexual assault. The State did not present any
Wi t nesses. ?

The Chancery Division made factual findings with respect to

the detection and diagnosis of H'V. 283 N.J. Super. 32, 39-42

(1995). Two tests are commonly used in conbination to determ ne
whet her a person has been infected with H'V: the enzyne-|inked

i mmunosor bent assay (ELISA) test and the Western Blot test. |If
the ELI SA test is positive then the Western Blot is perfornmed to
confirmthe result. Both tests detect antibodies devel oped in
response to the AIDS virus and do not detect the virus itself.
The tests have high rates of "sensitivity" and "specificity,"

terms used to describe their accuracy in identifying those

’'n its brief to the Chancery Division, the State cited
expert opinions and factual findings from decisions of other
jurisdictions on the constitutionality of various H 'V and Al DS
testing statutes. The Chancery Division did not discuss these
cases in its decision. Wth respect to one case, Johnetta J. V.
Muni ci pal Court, 267 Cal. Rptr. 666 (Ct. App. 1990), the court
found these statenents to be inadm ssible hearsay. 283 N.J.
Super. 32, 39 n.8 (Ch. Div. 1995).

- 5 -



i ndi vidual s who are HI V-positive and H V-negative.® Generally,
however, it takes fromthree to six nonths fromthe date of
infection to detect the body's imunol ogi cal response. During
this "wi ndow period" an infected person may have a negative test
result. Despite this problem the Chancery Division found that a
conbi nation of the ELISA and Western Blot tests is the nost
appropriate nethod for diagnosing HV infection when there may
have been exposure through a sexual assault. 1d. at 42.

The juveniles' experts testified about the value of the
testing authorized by N.J.S.A 2C 43-2.2 and N.J.S. A 2A 4A-43.1
inrelation to the diagnosis, treatnment, and counseling of sexual
assault victins. In the opinion of Dr. James O eske, testing

sexual assailants for H 'V would provide no nedical benefit in the

®According to Steven Eisenstat, An Analysis of the
Rationality of Mandatory Testing for the HV Antibody: Bal anci ng
t he Governnental Public Health Interests with the Individual's
Privacy Interest:

The accuracy of the screening tests is
measured by the percentage of infected people
who actually test positive (sensitivity) and
t he percentage of uninfected individuals who
actually test negative (specificity). The
ELISA test is credited with a 99. 7%
sensitivity rate, and a 98.5% specificity
rate. The Western Blot, when used to confirm
positive ELISA tests, has a 99.3%sensitivity
rate and a 91. 6% specificity rate.

[52 U_Pitt. L. Rev. 327, 332 (1991)
(citation omtted).]

See also Robert J. Cordes & Mchael E. Ryan, Pitfalls in HV
Testing: Application and Limtations of Current Tests, 98
Post gr aduat e Medi ci ne 177 (1995) ("The sensitivity and
specificity of currently licensed ELISA tests are greater than
98% and may approach 100% ").




di agnosi s or treatnent of victinms because the test would not
reveal whether transm ssion, which does not occur in all cases,
had in fact occurred, and because testing the assailant m ght
produce a fal se-negative result due to the three- to six-nonth
| atency period. Dr. Oeske also testified that, although the
drug azi dot hym di ne ("AZT") has been adm nistered to hospital
workers following a confirned injection of H V-positive bl ood,
t his approach was not recomrended in sexual assault cases based
on its unproven utility and on negative side effects from AZT.
The experts offered their opinions about whether there was
any "psycho-social benefit" to the victimin knowi ng the HV
status of the assailant. In Dr. Oeske's view, victinms my
suffer actual harmfromknowi ng their assailants' status. They
may wongly rely on a fal se-negative result and discontinue
nmedi cal care and testing, or they may react to a positive result
wi t hout considering their actual risk of infection or their own
status. He acknow edged, however, that for the victimand the
victims famly "[t]he question of peace of mind, . . . in lay
terms, may be real.” Dr. Jill Geenbaumtestified that victins
woul d not find it psychologically hel pful to know the HV status
of their assailants. |In her view, such information would not aid
in the counseling of victinms, but rather, would tie sexual
assault victins to the assailant at a tinme when victins need to
focus on their own healing and on regaining control over their
lives. She stated that knowi ng the assailant's H V status does

not "give you information about” the victims status and that a



fal se negative mght lead the victimto forgo needed testing.
Dr. Patricia Kloser |ikew se stated that testing assailants would
not aid in diagnosing and treating the victim

The Chancery Division found that "the involuntary taking of
bl ood froma person charged with or convicted of aggravated
sexual assault [constituted] . . . a search within the nmeaning of

the Fourth Amendnment."” 283 N.J. Super. at 55. Applying the

speci al needs test adopted by the United States Suprene Court in

Ski nner v. Railway Labor Executives' Ass'n, 489 U.S. 602, 109 S.

Ct. 1402, 103 L. Ed. 2d 639 (1989), and National Treasury

Enpl oyees Union v. Von Raab, 489 U.S. 656, 109 S. Ct. 1384, 103

L. Ed. 2d 685 (1989), the court determned that "[t] he state
ha[d] a "legitimate and conpelling governnmental interest in
assisting and protecting the victins of sexual assault.” 283

N.J. Super. at 55. Because it could find no benefit to the

victim id. at 48-49, the court concluded, however, that N J.S. A
2C:43-2.2 and N.J.S. A. 2A:4A-43.1 are "unconstitutional as
viol ative of the juveniles' rights under the Fourth and
Fourteenth Amendnents of the United States Constitution," id. at
55.

The Appellate Division reversed. 289 N.J. Super. 575

(1996). The panel applied the Skinner/Von Raab special needs

test to both the federal and state constitutional clains, but
uphel d the chall enged statutes as applied to adjudicated
juveniles and convicted adult sex offenders. Because

under st andi ng of AIDS diagnosis and treatnent continues to grow,

- 8 -



and because new net hods of treatnent are constantly becom ng
avai l abl e, the Appellate D vision was especially reluctant to
rule that "a legislative schene of mandated testing is nedically
or psychologically useless to the victimor the treatnent
community." [d. at 591. The court concluded that, "[w hen

bal anced, the individual defendant's interest in preventing a
bodily intrusion and disclosure of his HV status is
significantly | ess weighty than the conpelling state interest in
the health and welfare of the victimin particular and the public
in general." 1d. at 592.

The Appellate Division remanded the case for the entry of an
order requiring the juveniles to submt to the requested testing,
whi ch has since occurred. The panel did not consider the
juveniles' argument that N.J.S. A 2C 43-2.2 and N.J.S. A 2A 4A-
43.1 viol ate the procedural due process guarantees of the Federal
and State Constitutions by allowng a court to require testing of
an accused offender prior to conviction or an adjudication of
del i nquency, noting that the juveniles had been adjudicated

delinquent. 289 N.J. Super. at 593.

We granted certification, 146 N.J. 70 (1996), to address the
constitutionality of N.J.S.A 2C 43-2.2 and N.J.S. A, 2A:4A-43.1
Because the juveniles pled guilty after the trial court decision
but before the Appellate Division opinion issued, their challenge
to the testing of offenders who have been charged with or
indicted for a sexual assault is technically noot. W recognize

t hat, because of the tinme involved in the appellate process, many



sexual assault cases wi |l have reached a final disposition before
an appellate court has the opportunity to rule on the issue

whet her HV testing should have been permtted. |In that this
issue is "capable of repetition yet likely to evade review, " we

will consider it. Brady v. Departnent of Personnel, 149 N.J.

244, 253 (1997).

11
Both the Fourth Amendnent of the United States Constitution
and Article I, Paragraph 7 of the New Jersey Constitution protect
agai nst unreasonabl e governnental searches and seizures. The

Fourth Amendnent provi des:

The right of the people to be secure in their
persons, houses, papers, and effects, against
unr easonabl e searches and sei zures, shall not
be violated, and no Warrants shall issue, but
upon probabl e cause, supported by QCath or
affirmation, and particularly describing the
pl ace to be searched, and the person or
things to be seized.

[U.S. Const. anend. |V.]

Article I, Paragraph 7 of the New Jersey Constitution, which is
essentially identical, provides a separate state protection
agai nst unreasonabl e searches and seizures. See State v. Pierce,

136 N.J. 184, 208-09 (1994).

That the testing of blood for HHV is a search within the
nmeani ng of the Fourth Amendnent and Article I, Paragraph 7 is
uncontroverted. The State's brief acknow edges, "The requested

- 10 -



bl ood test requiring physical penetration for renoval of bodily
fluid and subsequent chem cal testing leading to the revel ation
of private nedical information is, w thout argunent, a search.”

See Chandler v. Mller, 520 U.S. __ , 117 S C. 1295, 1300,

137 L. Ed. 2d 513, 522 (1997); Skinner, supra, 489 U.S. at

616-17, 109 S. Ct. at 1413, 103 L. Ed. at 659-60; Schnerber v.

California, 384 U.S. 757, 767, 86 S. . 1826, 1834, 16 L. Ed. 2d
908, 918 (1966). Thus, we nust determ ne whether that search is
reasonabl e under the Fourth Amendnment and Article |, Paragraph 7.

See Chandl er, supra, 520 U.S. at , 117 S. C. at 1300, 137

L. Ed. 2d at 522.

Whet her a search is reasonabl e under the Fourth Amendnent
"“depends on all of the circunmstances surrounding the search or
seizure and the nature of the search or seizure itself.""

Ski nner, supra, 489 U.S. at 619, 109 S. Ct. at 1414, 103 L. Ed.

2d at 661 (quoting United States v. Mntoya de Hernandez, 473

U.S. 531, 537, 105 S. C. 3304, 3308, 87 L. Ed. 2d 381, 388
(1985)). A court nust bal ance the encroachnment on an

i ndi vidual's Fourth Amendnent interests against the advancenent
of legitimate state goals. 1bid. Wen a search is conducted in
furtherance of a crimnal investigation, the bal ance is nost
often tipped "in favor of the procedures described by the Warrant
Cl ause of the Fourth Amendment,"” that is, toward a finding that
the search "is not reasonable unless it is acconplished pursuant

to a judicial warrant issued upon probable cause.” |[bid.



An exception to the Warrant C ause may apply "when " speci al
needs, beyond the normal need for |aw enforcenent, nake the
war rant and probabl e-cause requirenent inpracticable.'" [bid.
(internal quotations and citations omtted). GCenerally there
nmust be some showi ng of individualized suspicion to conclude that
a warrantl ess search is reasonable. |In appropriate cases,
however, even this requirenment nmay be unnecessary where speci al
needs are found. |[d. at 624, 109 S. &. at 1417, 103 L. Ed. 2d
at 664. As stated in Skinner:

In limted circunstances, where the privacy
interests inplicated by the search are

m ni mal , and where an inportant governnental
interest furthered by the intrusion wuld be
pl aced in jeopardy by a requirenent of

i ndi vi dual i zed suspicion, a search may be
reasonabl e despite the absence of such
suspi ci on

[1d. at 624, 109 S. . at 1417,
103 L. Ed. 2d at 664.]

Recently, the Supreme Court has used a special needs analysis in
cases where body searches were not conducted to further a
crimnal investigation, but rather, were alleged to pronote other

inportant state interests. See Chandler, supra, 520 U.S. at |,

117 S. CG. at 1295, 137 L. Ed. 2d at 513 (applying special needs

analysis to Georgia statute requiring drug tests of candi dates



for state office); Vernonia School Dist. 47J v. Acton, 515 U S

646, 115 S. C. 2386, 132 L. Ed. 2d 564 (1995) (applying speci al
needs analysis to requirenent that student athletes be tested for

drug use); Von Raab, supra, 489 U S. at 656, 109 S. C. at 1384,

103 L. Ed. 2d at 685 (applying special needs analysis to United
States Custons Service enpl oyee drug testing progran); Skinner,
supra, 489 U.S. at 602, 109 S. C. at 1402, 103 L. Ed. 2d at 639
(appl yi ng speci al needs analysis to Federal Railroad

Adm ni stration enpl oyee drug testing program; see also Stigile

v. Clinton, 110 F.3d 801 (D.C. Cir. 1997) (applying special needs
analysis to Office of Management and Budget's random drug testing

program); Tanks v. Greater Cleveland Reg'l Transit Auth., 930

F.2d 475 (6th Cir. 1991) (applying special needs analysis to

suspicionless drug testing of bus driver); Transport Workers'

Union of Philadelphia, Local 234 v. SEPTA, 884 F.2d 709 (3d Cir.

1989) (applying special needs analysis to SEPTA's drug testing
program) .

In New Jersey Transit PBA Local 304 v. New Jersey Transit

Corp., N. J. (1997), also decided today, we approved the

use of this approach in determ ning the reasonabl eness of a
search involving randomdrug testing of New Jersey Transit police
of ficers under Article I, Paragraph 7 of our State Constitution.

The random drug testing required in New Jersey Transit is

conducted for public safety reasons, not for the purposes of a

crimnal investigation. W held that requiring a warrant based



on probabl e cause, or even individualized suspicion of drug use,

woul d be "inpracticable" in the circunstances of New Jersey

Transit. Applying the special needs analysis, we determ ned that

the search is reasonable. 1d. at _ (slip op. at 35-44).
Federal precedent requires that we use a special needs

anal ysis to determ ne whether the testing provisions of N.J.S A

2C.43-2.2 and N.J.S.A. 2A 4A-43.1 violate the Fourth Anendnent of

the United States Constitution. W are persuaded that the

requi renents of Article I, Paragraph 7 of the New Jersey

Constitution are nmet by this approach. New Jersey Transit,

supra, N.J. at (slip op. at 32); see O Keefe v. Passaic

Valley Water Conmmin, 132 N.J. 234, 242-43 (1993) (discussing

Ski nner/Von Raab approach to constitutional adjudication under

both Fourth Amendnment and Article |, Paragraph 7 of New Jersey
Constitution). W therefore turn to the question whether HV
testing of accused or convicted sex offenders "ranks anong the
[imted circunstances in which suspicionless searches are

warranted." Chandler, supra, 520 U.S. at , 117 S. C. at

1298, 137 L. Ed. 2d at 519.

Serol ogi cal testing of sex offenders pursuant to N.J.S A
2C:43-2.2 and N.J.S.A. 2A:4A-43.1 is not intended to facilitate
the crimnal prosecution of those offenders. HV test results
are required to be kept confidential (with certain limted

exceptions, see infra at (slip. op. at 26-27)). N.J.S A

2C. 43-2.2f. Notably, the statute does not authorize disclosure

to the prosecutor's office. The State has said that the tests
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are not intended to be used to gain evidence for crimnal
prosecutions and do not place offenders at risk of a new
conviction or |onger sentence. W agree, and hold that the
results of HV tests authorized by N.J.S. A 2C 43-2.2 and
N.J.S.A. 2A4A-43.1 may not be used agai nst an accused sex
of fender in a crimnal prosecution.

Mor eover, both the warrant and individualized suspicion

requirenents are inpractical in this context, as in New Jersey

Transit. "HV infected sexual offenders often have no outward
mani festations of infection,” which neans that probable cause or

i ndi vidual i zed suspicion that an assailant is infected with the

AIDS virus could not be found without testing. In re Juveniles

AL B, C D E, 847 P.2d 455, 459 (Wash. 1993); see also State v.

Superior Court, 930 P.2d 488, 492 (Ariz. C. App. 1996) (stating

that requirenment of probable cause that offender is infected with
H 'V "woul d defeat the [testing] statute's purpose, given the

hi dden nature of H V'). Requiring probable cause or

i ndi vi dual i zed suspicion before testing could be conducted woul d
create the proverbial Catch-22 and would "frustrate the

governnent al purpose behind the search.” Skinner, supra, 489

U.S at 623, 109 S. C. at 1416, 103 L. Ed. 2d at 663 (internal
guotation marks omtted) (citation omtted). These circunstances
denonstrate a special need requiring the Court to "undertake a
context-specific inquiry, examning closely the conpeting private
and public interests advanced by the parties.” 1d. at __ , 117

S._C&. at 1301, 137 L. Ed. at 523.
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|V
The private interests at stake in this case are apparent.
Al t hough bl ood sanpling may be a relatively routine nedical

procedure to which nost people are accustoned, * Schnerber, supra,

384 U.S. at 771, 86 S. ¢. at 1836, 16 L. Ed. 2d at 920, the
subsequent HI V anal ysis and nonconsensual disclosure is a

further, nmore intrusive invasion. See Skinner, supra, 489 U.S.

at 616, 109 S. . at 1413, 103 L. Ed. 2d at 659 (stating that in
addition to initial physical intrusion, "[t]he ensuing chem cal
anal ysis of the sanple to obtain physiological data is a further

i nvasion of the tested [individual's] privacy interests"); see

also Lawrence O CGostin et al., HV Testing, Counseling, and

Prophylaxis After Sexual Assault, 271 JAVA 1436, 1443 (1994)

("The personal interest of the accused is not nmerely the draw ng
of blood wi thout consent, but the intimte information obtained
that could result in a deep invasion of privacy and
discrimnation."). Mandatory testing and di sclosure of HV
status thus threaten privacy interests beyond the taking of the

bl ood sanple, particularly because of the social stigna

“The recent devel opnent of orally-adninistered tests for HV
anti bodi es suggests that the extraction of blood to test for HV
may not be necessary in the future. See Joseph Dee, N.J. Plans
Switch to Oral AIDS Testing, Trenton Tines, May 8, 1997, at Al.
However, an oral test would also be a search within the scope of
the Fourth Amendnent, albeit a sonmewhat |ess intrusive search.
See Skinner, supra, 489 U.S. at 616-17, 109 S. C. at 1413, 103
L. Ed. 2d at 659 (noting that breathal yzer test raises Fourth
Amendnent "concerns about bodily integrity" simlar to those
rai sed by blood test). This new devel opnent does not affect our
anal ysi s.
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harassment, and discrimnation often suffered by individuals who
have AIDS or who are H V-positive. As the Third Crcuit recently
observed, "there still exists a risk of nmuch harmfrom non-

consensual dissem nation of the information that an individual is

inflicted with AIDS." Doe v. SEPTA, 72 F.3d 1133, 1140 (3d Gr

1995), cert. denied, U.S. , 117 S. &. 51, 136 L. Ed. 2d
15 (1996); see also Doe v. Borough of Barrington, 729 E. Supp.

376, 384 (D.N.J. 1990) ("[T]he privacy interest in one's exposure
to the AIDS virus is even greater than one's privacy interest in
ordi nary nedi cal records because of the stigma that attaches with
t he di sease.").

Agai nst the offender's privacy interest, we nust bal ance the
governnental interest in conducting the search. That interest
"must be substantial -- inportant enough to override the
i ndi vidual's acknow edged privacy interest, sufficiently vital to
suppress the Fourth Anendment's normal requirenent of

i ndi vi dual i zed suspicion.” Chandler, supra, 520 U S. at __ , 117

S. G. at 1303, 137 L. Ed. 2d at 526. The statutes thensel ves
contain no legislative findings. The State asserts that N.J.S. A
2C:43-2.2 and N.J.S.A. 2A:4A-43.1 further the rights of victins
by granting them access to critical nedical information about
their assailants' H'V or AIDS status when the victins determ ne
that the information is in their best interest. The statutes,
the State clainms, reflect the Legislature's concern for the

physi cal and enotional needs of victins of sexual assault.



Unquestionably, the state has a conpelling interest in
maki ng i nformation available when it directly affects the
physi cal and nmental well-being of survivors of sexual assault.
Al t hough the needs of crinme victins have | ong been a particul ar
concern of governnment, in recent years, at both the federal and
state |l evel, there has been a hei ghtened awareness of victins'
rights. Thus, Congress has passed | aws designed to protect
victinms' rights, including, anmong others, the Victinms of Crine

Act of 1984, Pub. L. No. 98-473, 98 Stat. 2170 (1984) (codified

in part at 42 U S.C. A 88 10601 to 10605) (establishing Crine
Victinms' Fund to provide funding for state victi mconpensation
prograns); the Victins' Rights and Restitution Act of 1990, 42
US CA 88 10606 to 10607 (providing victins right to be treated
fairly, to be protected fromaccused of fender, to be notified and
present at all court proceedings related to offense, and to be

i nformed about conviction, sentencing, inprisonnent and rel ease
of offender); and the GCvil R ghts Renedies for Gender-Mtivated
Violence Act, 42 U S.C. A 8§ 13981, included in the Viol ence

Agai nst Wonmen Act of 1994, Pub. L. No. 103-322, 108 Stat. 1902

(1994) (providing civil rights cause of action to victinms of

gender-noti vated violence). Likewise, in 1985, 1987, and 1995,



the New Jersey Legislature enacted three statutes providing for
the protection of victims: the Crime Victim's Bill of Rights,
N.J.S.A. 52:4B-34 to -38 (granting rights to crime wvictims,
including right to be treated with dignity, to be informed about
criminal justice process, and to be told about available remedies
and social services; later amended to allow victim impact
statements at sentencing); the Victim/Counselor Privilege Act,
N.J.S.A. 2A:84A-22.13 to -22.15 (enacting N.J.R.E. 517)
(extending testimonial privilege to contents of communications
between victim and counselor); and the victim impact statute,
N.J.S.A. 2C:11-3c(6) (allowing victim impact statements in

capital cases). See State v. Muhammad, 145 N.J. 23, 32-33

(1996) .
In 1991, voters approved the Victinms R ghts Anendnent to
the State Constitution. NJ. Const. art. 1, 8§ 22. Article 1

Section 22 provides that "[a] victimof a crine shall be treated
wi th fairness, conpassion and respect by the crimnal justice
systent and "shall be entitled to those rights and renedi es as
may be provided by the Legislature.”™ This provision "explicitly
authorizes the Legislature to provide victinse with "those rights
and renmedi es' that are deemed appropriate to effectuate the

pur pose of [the] anendnent."” Mihammad, supra, 145 N.J. at 34. A

majority of states have al so recently amended their constitutions
to include provisions to protect the rights of victins. See

Chi ef Justice Richard Barajas & Scott Al exander Nel son, The

- 19 -



Proposed Crine Victins' Federal Constitutional Anendnent: Working

Toward a Proper Bal ance, 49 Baylor L. Rev. 1 (1997) (discussing

state constitutional anmendnents to protect victins' rights and
proposed federal victins' rights constitutional anendnent).
Survivors of sexual assault constitute a significant class
of victinms whose uni que needs have been acknow edged. The United
States Departnent of Justice reports that there were 162,670
rapes of females and 4,890 rapes of nales aged 12 years and over

in 1994. Bureau of Justice Statistics, U.S. Dept. of Justice,

Crimnal Victimzation in the United States 1994 7 (1997). Also

in 1994, there were 106,370 sexual assaults of females and 10, 220
sexual assaults of nales aged 12 years and over. [d. Survivors
of sexual assault, and those close to them face significant
psychol ogi cal as well as physical trauma. See id. at 1437 ("The
chroni c psychol ogical effects of sexual assault initially were
described as the rape trauma syndrone and now are accepted as a

speci al exanple of posttraumatic stress disorder."); Collins v.

Uni on County Jail, 150 N.J. 407, 422-23 (1997) ("The Legislature

explicitly recognized[,] . . . when it enacted the

Victim Counsel or Privilege Act[,] . . . that the psychol ogica
and enotional injuries of rape "are often nore serious than the
physical injuries suffered.'") (quoting N.J.S. A 2A 84A-22.13a;
NJ.RE 517). NJ.S. A 2C43-2.2 and NJ.S. A 2A 4A-43.1
respond to these significant concerns by requiring the testing of
of fenders at the victims request, and by establishing

counseling, testing, and other support services for victins.
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The juveniles do not deny that the state has a substanti al
interest in passing legislation to assist victins of crinme. Nor
do they contest that that is the purpose of N.J.S. A 2C 43-2.2
and N.J.S.A. 2A:4A-43.1. Rather, they argue primarily that the
| egi sl ati on does not further the legitimate goal of victim
assi stance because the expert testinony presented to the trial
court established that there would be no benefit to the victim
fromthe disclosure of an assailant's HV status. Therefore, say
t he juveniles, the balance nust be struck in favor of protecting
an assailant's privacy interest in non-disclosure.

At trial, the experts produced by the juveniles were
unani mous in their opinion that there would be no nedical benefit
to the victim in either treatnment or diagnosis, fromtesting the
accused or convicted offender. In their view, the only
appropriate course is for the victimto undergo H V testing.

They enphasi zed that testing offenders will not reveal
definitively whether they are H V-positive since the three- to
six-nmonth | atency period m ght produce fal se-negative results.
Even if an offender does test positive, the test will not reveal
whet her transm ssion to the victimhas occurred because

transm ssion does not occur in all cases.® The experts also

°The risk of HIV transmission in sexual assault cases
involving a transfer of bodily fluids has been conservatively
estimated to be at |east two per 1,000 contacts, with a two per
100 contact risk in certain cases and an even greater risk "if
ot her factors were present, such as violence producing trauma and
bl ood exposure or the presence of inflammatory or ulcerative
[sexually transmtted di seases]."” Gostin, supra, 271 JAMA at
1437.
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stated that no recommended treatnments are available for victins
who believe they nmay have been infected but have not yet
t hensel ves tested positive for H V.

The State failed to present any witnesses to rebut the
juveniles' experts. W nust presune, however, that the
Legi sl ature was aware of nedical and scientific information about
Al DS transm ssion, detection, treatnent and counseling, and of

case lawrelying on that information. See Virgin Islands v.

Roberts, 756 E. Supp. 898, 899-900 (D.V.I. 1991); Johnetta J. v.

Muni ci pal Court, 267 Cal. Rptr. 666, 670-74 (C. App. 1990).

Whet her due to the rapidly-evolving nature of AIDS diagnosis and
treatment or for other reasons, the near unanimty expressed in
the testinony of the juveniles' wtnesses does not reflect the
diversity of opinion in the medical community. Although Dr.

O eske testified that no nedical treatnents were avail able for
sexual assault victins who feared infection, post-exposure
treatnment is now offered to rape survivors and others. See

Abi gail Zuger, "Mdirning After" Treatnent for AIDS, N.Y. Tines,

June 10, 1997, at Cl. Although a test of the assailant will not
definitively reveal the status of the victim other nedical
authorities note that such information may be useful to the
victim

Victimservice professionals face
significant dilemas when addressing
prophyl axis. Introduction of information
about an unsubstanti ated prevention of an
already small risk may create both added
anxi ety and unsubstanti ated hope. The cost



of [treatnment] may make prophyl axis
unaf f ordabl e for many survivors who m ght

ot herwi se choose it. These dilenmas shoul d
be resolved in favor of respecting the
survivor's right to evaluate the information
and make a deci sion.

Despite . . . significant limtations,
preconviction testing wwth full procedural
protections could alter the survivor's course
of prophylactic antiviral therapy. The
survivor could begin antiviral therapy as
soon after the assault as possible. |If,
subsequently, the survivor |earns that the
accused has tested negative, he or she could
di sconti nue the prophylaxis and avoid the
potential side effects of continued treatnent
with antiviral drugs. Even though the
survivor could not rely on a single negative
test result to conpletely elimnate the risk
of a fal se-negative result, this m ght
provi de substantial relief to survivors who
experienced serious side effects.

[ Gostin, supra, 271 JAMA at 1439, 1441.]

See also Roberts, supra, 756 E. Supp. at 903 (observing that

"[t]he status of the potential source is also an "inportant
factor' in deciding whether a patient should subject herself to

experinmental prophylactic courses of treatment, such as the pre-

seropositive intake of azidothymdine (AZT)"); Johnetta J.,

supra, 267 Cal. Rptr. at 672-73 (quoting testinmony of Chief of

Staff at San Francisco General Hospital that an assailant's

negative HV test "inforns the patient that the risk of infection
is decreased, . . . assists the physician's ability to assess the
risk of infection, which will affect the degree of nonitoring and

ot her precautions, . . . [and] assists the physician in
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di agnosi ng and under standi ng the causes of nedical problens that
may arise.").

Also relevant is a notice froman interagency working group
conprised of representatives fromthe Centers for Di sease Contro
and Prevention ("CDC'), the Food and Drug Adm nistration, the
Heal th Resources and Services Adm nistration and the National

Institutes of Health. CDC, Update: Provisional Public Health

Servi ce Recommendati ons for Chenoprophyl axis After Qccupati onal

Exposure to H'V, 45 Morbidity & Mrtality Wly. Rep. 468 (1996).

The notice contains a provisional recommendation for the use of

zi dovudi ne ("zDV"') and other antiretroviral drugs based on new
studies indicating a reduced risk of H'Vinfection in health care
workers treated with ZzDV. 1d. at 470-71. |In questions and
answers conpiled in connection wth the notice, the CDC
recommends consultation with "a |ocal expert" about the use of
antiretroviral drugs for post-exposure treatnment when there has
been non-occupati onal exposure such as sexual assault. CDC,

National AIDS C earing House, Questions and Answers for Update:

Provi sional Public Health Service Recommendati ons for

Chenoprophyl axis After QOccupational Exposure to HV 2 (June 7,
1996). Such recommendations argue, at the very least, for as
much i nformation as can be obtai ned about an assailant's status.
Based on that information and discussions with their physicians,
victinms can bal ance the pros and cons of treatnent and make

critical health care deci sions.



We find particularly unpersuasive Dr. G eenbaum s rejection
of any psychol ogi cal benefit to the victim Dr. G eenbaum
testified that the victi mwould not be aided and m ght even be
psychol ogi cal |y harnmed by di sclosure of the HV status of the
offender. Dr. O eske, on the other hand, acknow edged t hat
"[t] he question of peace of mind [to the victimand the victims
famly] . . . inlay terns, nmay be real,"” although he concl uded
that medically it did not make sense to test the assail ant.

O her nedical authorities believe the psychol ogical benefits
to the victimfromtesting the assailant to be significant, and
confirmthat the victims desire to know the assailant's H YV

status is not irrational:

The strongest case for inposed
preconviction testing rests on the
psychol ogi cal benefits it may offer the
survivor. The psychol ogi cal well-being of
t he survivor of sexual assault is a crucial
part of his or her overall health. The
psychol ogi cal harm from sexual assault
i ncludes not only the trauma of the original
assault, but also the rational fear of HV
infection. Mreover, the burden of anxiety
persists for a substantial period of tine.
Wthout testing the accused, the survivor
cannot rely on his or her infection status
for 6 to 12 nonths after the assault.

Pol i cies authorizing early testing of
the accused could help relieve this concern
in many cases. Even given the snal
possibility of fal se-positive and fal se-
negative test results, the news woul d provide
substantial reassurance to the survivor. O
course, where testing reveals that the
accused is infected, the survivor could
experience additional psychol ogi cal stress.
Thi s burden, while heavy, would fall on far
fewer survivors than those who currently
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worry about infection. Know edge of exposure
m ght even allow survivors to begin
psychol ogi cal preparation for the results of
their owm testing. In those cases of sexual
assault where the accused i s apprehended
relatively soon after the assault,
involuntary testing, with appropriate due
process and confidentiality protections for
t he accused, could mtigate one of the
primary ongoi ng harns of the assault, the
survivor's fear and uncertainty about the
risk of contracting H V.

[Gostin, supra, 271 JAMA at 1442.]

Clearly, a diversity of views exists within the nedical
community. Also, as the authorities indicate, our know edge
about AIDS treatnent and diagnosis is constantly evolving. W
agree with the Appellate Division that, in these circunstances, a
court should be "hesitant to dismss a victims desire to know

the HV status of his/her assailant."” 289 N.J. Super. at 588.

We observe that procedural protections ensure that the
of fender's privacy interests are not unduly infringed. Test
results may not be used agai nst accused offenders in crimnal
proceedi ngs. See supra at ___ (slip op. at 14-15). Testing of
the assailant is required only when a victim-- not a victims
famly, or counselor, or anyone else -- decides that know ng the
H V status of the assailant is beneficial and requests the test.
N.J.S.A 2C 43-2.2a. The test result is disclosed only to the
victim the assailant, and the O fice of VictimWtness Advocacy;
the latter is barred fromdisclosing the result other than as

authorized by the statute or court order. NJ.S A 2C 43-2.2b



-2.2e, -2.2f. Only in the case of a mnor should it be inferred
that a parent or guardian can request testing and obtain the
results. The statute explicitly states that "[t]he result of a
test . . . shall be confidential." NJ.S. A 2C43-2.2f. W read
this provision to place reasonable restrictions on public
di ssem nation of the offender's HV status by the victim

The federal statute authorizing HV testing of convicted
sexual assailants provides specific restrictions on disclosure
that can serve as a useful guide in interpreting N.J.S A

2C:43-2.2f. 42 U.S.C.A._ § 14011(b)(5) states:

The victimmay disclose the test results only
to any nedi cal professional, counselor,

famly menber or sexual partner(s) the victim
may have had since the attack. Any such

i ndi vidual to whomthe test results are

di scl osed by the victimshall maintain the
confidentiality of such information.

The Court will not assunme that persons who are told of the
assailant's HV status "will violate the intent of [the testing
statutes] by giving notification far beyond that which is

aut horized." Doe v. Poritz, 142 N.J. 1, 110 (1995).

The procedural protections of the testing statutes limt the
intrusion on an assailant's privacy interest and are significant
in our analysis. Balancing the potential psychol ogical and
medi cal benefits to the victimfromdisclosure of the assailant's
H V status against the assailant's interest in non-disclosure, we

find that the assailant's privacy interests are outwei ghed by the
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benefits to a victi mwho requests serological testing. Testing
and di scl osure of an assailant's status can provide information
that is helpful to victins of sexual assault. The dissem nation
of test results, noreover, is carefully restricted. It is,
therefore, reasonable to require assailants to submt to this

i ntrusion upon their privacy.

\Y
Qur discussion of the state's interest in assisting sexual
assault victins is predicated on the possibility of transm ssion

of the AIDS virus during the assault. See In re Juveniles,

supra, 847 P.2d at 466 (Utter, J., concurring in part, dissenting
in part) (stating "[w]lhen there is no possibility of infection,
the State's interest in protecting the victimof a sexual

offender fromAIDS is no greater than its interest in protecting
the victimof a nmugger or an autonobile thief whose offense poses

no possibility of HHV infection"); see also Gover v. Eastern

Neb. Community Office of Retardation, 867 F.2d 461, 464 (8th

Cir.), cert. denied, 493 U.S. 932, 110 S. &. 321, 107 L. Ed. 2d

311 (1989) (holding that adm nistrative agency's interest in HYV
testing of enployees who work with nentally retarded persons was
not justified "[b]ecause the risk of disease transm ssion has
been shown to be negligible” in circunstances of enploynent). It
has been conclusively established that transm ssion of H V occurs
only when bodily fluids, such as bl ood, senmen, or vagi nal

secretions of a person infected with H'V cone into contact with
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t he bl ood or nmucous nenbranes of another person. Helena Brett-

Smth & Gerald H Friedland, Transmi ssion and Treatnent, in Al DS

Law Today: A New Guide for the Public 23 (Scott Burris et al.

eds., 2d ed. 1993). Although sexual contact is one of the
primary nmeans of HV infection, id. at 24-25, there can be no
possibility of H'V transm ssion froman assault where there has
been no transfer or potential transfer of bodily fluids. The
state woul d have no interest in performng HYV tests in such a

case. Cf. dover, supra, 867 F.2d at 463.

Neither N.J.S. A 2C 43-2.2 nor N.J.S. A 2A 4A-43.1 provides
sufficient procedural safeguards to ensure that H V testing of
accused and convicted sex offenders occurs only when the state's
interest in testing is present. The statutes require the testing
of adults "convicted of, indicted for or formally charged
with . . . aggravated sexual assault or sexual assault as defined
in subsection a. or c. of NJ.S. 2C14-2," N.J.S. A 2C 43-2.2a,
and of juveniles "charged with delinquency or adjudicated
del i nquent” for acts which constitute the sanme crinmes. NJ.S A
2A: 4A-43.1. Pursuant to N.J.S. A 2C 14-2a and -2c, a person is
gui lty of aggravated sexual assault or sexual assault if he or
she "comm ts an act of sexual penetration wth another person” in
specifically enunmerated circunstances. "Sexual penetration” is
defined as "vaginal intercourse, cunnilingus, fellatio or anal
i ntercourse between persons or the insertion of the hand, finger
or object into the anus or vagina either by the actor or upon the

actor's instruction." NJ.S. A 2C 14-1c. Because "sexual
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penetration” is not limted to acts where there is a possibility
of transfer of bodily fluids, N.J.S.A 2C 43-2.2 and N.J.S. A
2A:4A-43.1 could require H'V testing when there is no risk of HYV
transm ssi on.

Twenty-one states and the federal governnent require a
showi ng of a risk of HV transm ssion before HV testing of
ei ther accused or convicted sex offenders will be ordered.
See, e.qg., 42 U.S. C_ 8 14011(b)(2)(O (requiring determ nation

that risk of transm ssion of H 'V occurred); Ind. Code Ann.

§ 35-38-1-10.5(a)(1) (same); Neb. Rev. Stat. § 29-2290(1) (sane);

Ariz. Rev. Stat. Ann. § 13-1415(B) (requiring finding of

"significant exposure" to assailant's bodily fluids); lowa Code

Ann. 8 709B.2 (sane); Fla. Stat. Ann. 8§ 960.003(2) (ordering

testi ng when assail ant has been charged with offense invol ving

transm ssion of bodily fluids); Idaho Code § 39-604(4) (sane);

Cal. Health & Safety Code 8 121055 (requiring probable cause to

believe risk of H'V transm ssion has occurred before testing may

be ordered); Ga. Code Ann. § 17-10-15 (sane); M. Ann. Code art.

27, § 855 (sane); N.C. Gen. Stat. 8§ 15A-534.3 (sane); N.D. Cent.

Code 8 23-07.7-01 (sane); S.D. Codified Laws 8§ 23A-35B-3 (sane);

Ws. Stat. Ann. 8§ 968.38 (sane). In New Jersey, statutes that

provide for HV testing of adult or juvenile non-sex offenders

all ow such testing only if

(1) in the course of the conm ssion of the
of fense, including the imediate flight
thereafter or during any investigation or
arrest related to that offense, a | aw
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enforcenment officer, the victimor other
person suffered a prick froma hypoderm c
needl e, provided there is probable cause to
bel i eve that the defendant is an intravenous
user of controll ed dangerous substances; or

(2) in the course of the conm ssion of the
of fense, including the imediate flight
thereafter or during any investigation or
arrest related to that offense, a | aw
enforcement officer, the victimor other
person had contact with the defendant which
i nvolved or was likely to involve the
transm ssion of bodily fluids.

[N.J.S. A 2C 43-2.3a; see
N.J.S. A 2A 4A-43.4.]

We hold that a showi ng that there has been a possible
transfer of bodily fluids fromthe accused or convicted of fender
to the victim and thus a denonstration of a risk that the AIDS
virus may have been transmtted fromthe offender to the victim
is required before a court can order the HV testing of the
offender. Only if such a showing is made will the interests of
the state in enacting the testing statutes outwei gh the privacy
interests of the offender. On such a showi ng, the testing
statutes will "bear[] a close and substantial relation"” to those

state interests. See Von Raab, supra, 489 U.S. at 676, 109

S. &. at 1396, 103 L. Ed. 2d at 709.
I n determ ni ng whether there has been a possible transfer, a
court nust ensure that the state's purpose in performng the

testing is not frustrated, see Skinner, 489 U.S. at 623, 109

S. ¢. at 1416, 103 L. Ed. 2d at 663, and that the accused or

convicted offender's privacy interests are adequately protected.
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We expect that by requiring probable cause to believe there is a

possibility that HV transm ssion has occurred, the interests of

the state and the interests of the offender will be protected.
Probabl e cause is essentially "a well-grounded suspicion or

belief." State v. DeSinmone, 60 N.J. 319, 322 (1972). Under the

Fourth Amendnent, before an individual nmay be arrested for a
crinme, there nust be a finding of probable cause "that an of fense
is taking [or has taken] place and the individual is party to
it," ibid., by either the arresting officers for a warrantl ess

arrest, Beck v. Chio, 379 U.S. 89, 91, 85 S. . 223, 225, 13

L. Ed. 2d 142, 145 (1964), or by a "neutral and detached

magi strate" for issuance of an arrest warrant, CGerstein v. Pugh,

420 U.S. 103, 112, 95 S. Ct. 854, 862, 43 L. Ed. 2d 54, 64
(1975). Probable cause is not a stringent standard, but does
require "sonething nore than a raw, unsupported suspicion.”

State ex rel. A J., 232 N.J. Super. 274, 286 (App. Dv. 1989).

Courts upholding HV testing of sex offenders or other
crim nal defendants have based their decisions at |least in part
on the existence of probable cause to believe that there had been
a possible transm ssion of bodily fluids fromthe offender to the

victim See Roberts, supra, 756 E. Supp. at 901 (finding of

probabl e cause to believe defendant had raped victimresulted in

finding of probable cause to believe that defendant had exposed

victim"to his sexual fluids -- a known nethod of HV
transm ssion"); Johnetta J., supra, 267 Cal. Rptr. at 669

(uphol di ng constitutionality of statute allowing HV testing
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"[i]f the court finds that probable cause exists to believe that
a possible transfer of blood, saliva, senmen or other bodily fluid
t ook place between the defendant” and the victim,; People v.

J.G, 655 N.Y.S.2d 783, 787 (Sup. Ct. 1996) (upholding
constitutionality of statute allowng HV test at request of
"“victim'" defined as "the "person with whomthe defendant
engaged in an act of sexual intercourse or deviate sexual

intercourse'"); People v. Doe, 642 N.Y.S.2d 996, 1000 (Cy. C

1996) (sane); State v. Parr, 513 N.W2d 647, 652 (Ws. Ct. App.

1994) (ordering H 'V test of defendant based on victinm s account
and physical evidence that satisfied statutory requirenent of
"“probabl e cause to believe that the defendant has significantly
exposed the victim" to the risk of HV transm ssion). W agree.
Before a court may order H 'V testing of sex offenders pursuant to
N.J.S.A 2C:43-2.2 or NJ.S. A 2A:4A-43.1, the court nust find
t hat probabl e cause exists to believe that the victimmy have
been exposed to the bodily fluids of the assailant such that
there is a possibility of transm ssion of the AIDS virus. |If the
court makes such a finding, the testing authorized by N.J.S A
2C.43-2.2 and N.J.S. A 2A 4A-43.1 will conport with the
requi renents of both the Fourth Amendnent to the United States
Constitution and Article |, Paragraph 7 of the New Jersey
Constitution.

Evi dence sufficient to support a finding of probable cause
can be gl eaned from nunerous sources, including sworn statenents

of the victim the offender, |aw enforcenent officers or other
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W tnesses, the evidence presented in seeking an arrest warrant
for the offender, the findings of the judicial officer who
determ ned that there was probable cause to issue the arrest
warrant, the evidence presented at a probabl e cause hearing held
pursuant to Rule 3:4-3, testinony before the grand jury, the
i ndi ctnment returned against the offender by the grand jury, and
any evidence presented at the trial of the offender for the
al | eged sexual assault against the victim W anticipate that in
nost cases, an order requiring testing will issue forthwith upon
an application fromthe prosecutor on notice to the offender.

If the evidence is not sufficient, the court may, in its
di scretion, hold a hearing to afford the State the opportunity to
denonstrate that probable cause exists. The hearing should be
simlar to a prelimnary hearing under Rule 3:4-3 in that both
t he of fender and the State nust be given notice, the offender may

cross-exam ne wtnesses offered by the State, the rul es of

evi dence shall not apply, see State ex rel. B.T., 145 N.J. Super
268, 273 (App. Div. 1976), certif. denied, 73 N.J. 49 (1977) and

the of fender shall be entitled to counsel, Coleman v. Al abana

399 U.S. 1, 9-10, 90 S. & . 1999, 2003, 26 L. Ed. 2d 387, 396-97
(1970); State v. Tucker, 137 N.J. 259, 273-74 (1994); State v.

Sanchez, 129 N.J. 261, 265 (1992). 1In view of the inportance of
the state's interest in communicating information to the victim
inatinmely manner, the determ nation of whether probable cause exists

shoul d be made as soon as possible in a case requiring a hearing.



The hearing should not becone a discovery device and shoul d be

l[imted in scope to the issues relevant to AIDS testing.

VI
Finally, we consider the juveniles' due process clains. The
Due Process Cl ause of the Fourteenth Amendnent prohibits the
deprivation "of life, liberty, or property, w thout due process

of law." U.S. Const. anend. XIV, 8 1. Simlarly, Article I,

Paragraph 1 of the New Jersey Constitution "protects agai nst
injustice and, to that extent, protects "values |like those

enconpassed by the principle[] of due process.'" Doe v. Poritz,

supra, 142 N.J. at 99 (alteration in original) (quoting G eenberg
v. Kimelman, 99 N.J. 552, 568 (1985)). The juveniles assert

that the testing statutes viol ate due process because they do not
provi de procedural safeguards sufficient to protect the
fundanmental privacy rights and liberty interests of accused sex
of fenders who have not been adjudi cated delinquent or convicted
of any crinme. The juveniles contend that due process nandates a
hearing to establish probable cause to believe that the accused
commtted the sexual assault and that the victi mwas exposed to
the assailant's bodily fluids. As to the latter claim because
we have required a showi ng of probable cause that the AIDS virus
could have been transmtted to the victimduring the sexual
assault, we find no due process violation.

As to the juveniles' claimthat the testing statutes |ack

safeguards to protect the privacy and liberty interests of
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accused sex offenders, we also find no due process violation.

For an offender to be subject to a mandatory H V test under
N.J.S.A 2C43-2.2 or NN.J.S. A 2A 4A-43.1, a showing of at | east
probabl e cause that he or she commtted the charged assault nust
have been made. To sustain a conviction for sexual assault, the
State nust prove beyond a reasonabl e doubt that the defendant

commtted each elenent of the offense. See In re Wnship, 397

U.S 358, 364, 90 S. . 1068, 1072-73, 25 L. Ed. 2d 368, 375
(1970). That showing also is required before a juvenile may be
adj udi cated delinquent. See id. at 367-68, 90 S. CG. at 1074-75,
25 L. Ed. 2d at 377-78. The return of an indictnment against a
def endant for sexual assault necessitates a finding by the grand

jury that the State has nmade out a prima facie case that the

defendant commtted the offense. See Trap Rock | ndus. v. Kohl,

59 N.J. 471, 487-88 (1971), cert. denied, 405 U.S. 1065, 92 S.

. 1500, 31 L. Ed. 2d 796 (1972). A simlar finding is required
before a defendant may be formally charged and tried on an
accusation, after waiving his or her right to an indictnment. See

Rule 3:7-2, 3:7-3; State v. McDonald, 50 N.J. Super. 1, 7-8 (App.

Div. 1958), aff'd, 30 N.J. 126, cert. denied, 361 U.S. 849, 80

S. C&. 107, 4 L. Ed. 2d 88 (1959). 1In the case of a juvenile

charged with delinquency, a sumons nmay not issue on that charge
wi thout a finding of probable cause to believe that the juvenile
is delinquent. Rule 5:20-2. In addition, a probable cause
hearing is required when a juvenile has been charged with

del i nquency and has been placed in detention. NJ.S A
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2A: 4A-38i. In each instance, the showi ng that the juveniles seek
is required before testing can be ordered and the juveniles' due

process rights are adequately protected.

VI |

The judgnent of the Appellate Division is affirmed insofar
as it sustained the constitutionality of the testing statutes as
applied to the juveniles. The judgnent is nodified insofar as we
require that, before testing may be ordered, a court nust find
probabl e cause to believe that the victimhas been exposed to a
risk that transm ssion of the AIDS virus may have occurred. |If
this finding is made, the state has a conpelling interest in
testing offenders. W enphasize that the results of a required
H 'V test may not be used against an offender in a crimnal
proceedi ng, and that the confidentiality requirenents of the
statutes reasonably limt the public dissem nation of an
of fender's H V status.

As nodified, the judgnent of the Appellate Division is
af firnmed.

Justices Handl er, Pollock, O Hern, Garibaldi, Stein, and
Col eman join in Chief Justice Poritz's opinion.
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